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If a sensitive, spirited woman, such shame and disgrace are more difficult to 

treatment would be far more cruel and be borne than mere physical pain : " 

inhuman than the infliction of corporal Eastes v. Eastes, 79 Ind. 363, 373. 

punishment, or of severe injuries to her W. W. Thoknton. 

person ; for mental suffering and public Crawfordsville, Ind. 



Superior Court of Cincinnati. 
HOFFMAN v. BROOKS. 

A pooling agreement made by all the tobacco warehousemen of a large city, 
fixing prices for tobacco and rates for service, restricting the freedom of the par- 
ties to it, and providing for the forfeiture of sums belonging to the parties for 
breaches of it, is void, and penalties for such breaches cannot be recovered. 

Hoadly, Johnson £ Colston, Long, Kramer $■ Kramer, attor- 
neys for plaintiffs. 

E. A. Ferguson and McDougall §■ Longworth, attorneys for 
defendants. 

The opinion of the court was delivered by 

Harmon, J. — It appears by the pleadings, the case being 
reserved upon demurrer to the reply, that in June 1881, the 
owners of all the warehouses in this city for the storage and sale 
at public auction of leaf tobacco, six in number, of which defend- 
ants owned one, entered into a written agreement, whose object, 
according to its preamble, was to promote and protect the trade 
and harmonize the conflicting interests of all engaged in it in 
Cincinnati. It adopted a plan for pooling a portion of the 
receipts of the business, the president and secretary of the " asso- 
ciation," as they styled themselves, being named as pool trustees. 
It was made the duty of the owners of each warehouse to make to 
such trustees, at the first of each month, a sworn statement of the 
number of hogsheads, casks and boxes of tobacco received 
therein during the month preceding, and to give to such trustees 
certificates of indebtedness, at the rate of $3 per hogshead and $1 
for smaller packages. At the end of the year the funds so raised 
were to be divided as follows : An amount supposed to be the 
amount of business ordinarily done per year by each warehouse, 
was fixed for the first year, and a method adopted for fixing such 
amount for other years, and it was to be credited upon its certifi- 
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cates for that amount at the rate so paid in. After deducting 10 
per cent., to be left in the hands of the trustees or their successors 
as a guarantee fund, the remainder was to be equally divided. 

The guarantee fund was to be under the control of two-thirds of 
the warehouses, except in cases of death, assignment or withdrawal 
from business. No warehouse could withdraw without unanimous 
consent, and any .violation of the agreement was to forfeit all 
interest in such fund. Each was to pay into the pool $5 for every 
hogshead it might fall short of the amount of business so fixed as 
the amount of its credit. 

The agreement was to go into effect December 1st 1881. On 
November 25th, however, the parties by another writing entered 
into what they styled " Articles of agreement of the Cincinnati 
Tobacco Warehouse Association." The association was made to 
consist of " one member of each firm engaged in the sale of leaf 
tobacco in this city." The articles provided for the usual officers 
and specified their duties; required two stated meetings each 
month, and permitted call meetings besides ; provided fines for 
every failure to attend and for every violation of the articles. 

They then stipulated that no rebate or presents should be given 
to customers, except in a single district and to a limited amount ; 
that no agents should be employed except in certain districts ; that 
no effort should be made to change the consignment of any tobacco 
en route to any of the members, &c 

They then proceeded to fix the rates to be charged for drayage, 
storage, inspection, insurance, selling, interest on advances, and 
everything connected with the business down to the price of empty 
hogsheads ;, and in addition to the security of the guarantee fund 
and the power to impose fines as high as $500, the articles pro- 
vide the association with inquisitorial power over the emplovees of 
all the warehouses and all other persons. 

Defendants furnished their sworn statement, and gave their 
certificates of indebtedness at the first of each month up to August 
1882, when they refused to do so longer. Plaintiffs, who are the 
pool trustees, sue upon the seven certificates of indebtedness so 
given, and also for an account of the business done by defendants 
during the remaining five months, and for the amount so found due 
the pool under said agreement. 

The right of plaintiffs to sue upon this last cause of action is 
open to grave doubt, but the right to sue upon the certificates is 
Vol. XXXII.— 82 
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unquestionable. Their right to recover upon them depends upon 
the question whether the agreement above set forth is valid or not. 
We say agreement, because while plaintiffs set out only the first 
writing in their petition, and deny in their reply that the second, 
which defendants set out in their answer, and allege to have been 
executed before the other was in fact so executed, the two writings 
are undoubtedly parts of the same plan. The second in date 
purports on its face to be " made co-operative with and for the 
purpose of carrying out " the first, and the first refers to an "asso- 
ciation," though none appears to have been formally organized 
until it was done by the second. Although it is alleged in the 
answer and denied by the reply that the object, intention and 
effect of the agreement were to establish and maintain high rates 
of interest and charges, and to restrain the several parties thereto 
from carrying on their business according to their own discretion, 
to stifle competition and create a perpetual monopoly, we think 
these are questions of construction, not of allegation and proof, 
otherwise than by the terms of the agreement itself : Kellogg v. 
Larkin, 3 Ohand. 133, and the circumstances under which it was 
made. 

It is not necessary to review the many authorities cited by 
counsel. The principles of law are settled with reasonable cer- 
tainty. The difficulty arises in their application to the varying 
character presented by contracts. 

The cases upon this subject seem to naturally separate into two 
classes. 

In one the question is whether the contracting party has to a 
greater extent than fairly required for the protection of his private 
interests, disabled himself from carrying on his trade or business, 
and so not only deprived society of a useful member, but created a 
strong probability of adding to its burdens by reason of idleness or 
crime. The public in this class' of case3 is affected only indirectly 
through the individual contracting. See Lange v. Werk, 2 Ohio 
St. 519 ; Thomas v. Wiley, 3 Id. 225, and cases cited in note to 
Mitchell v. Reynolds, 1 Sm. Lead. Cas. 

In the other class the question arising upon agreements creating 
combinations of persons engaged or interested in the same kind of 
business is, whether their object and effect are to directly affect the 
public "by preventing competition and enhancing prices," or " by 
exposing it to the evils of monopoly :" Alger v. Thacker, 19 Pick. 
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51. The law, as well said by Jessel, M. R., in Printing Co. v. 
Larnson, L. R., 19 Eq. 465, will not lightly interfere with the 
citizen's liberty to contract as he will, but the interests of the 
public have led to unquestionable limitations of such liberty. 

In the first class of cases just named the interests of the public 
and those of the party are to a great extent the same. Both for- 
bid any restriction of his earning power without an equivalent, and 
this is the reason why only a partial restriction is permitted, and 
that only for a valuable consideration. 

In the second class of cases the immediate interests of the public 
and those of the contracting parties are in conflict. The former 
desire lower, the latter higher prices. Any prevention of compe- 
tition injures the public in this regard. But when competition 
becomes so great that those engaged in a business cannot carry it 
on without loss, the public becomes exposed to the same danger as 
in the first class. The law, therefore, applies an analogous rule. 
Those engaged in any trade or business may, to such limited 
extent as may be fairly necessary to protect their interests, enter 
into agreements which will result in diminishing competition and so 
increasing prices. Just the extent to which this may be done 
courts have been careful not to define, just as they have refused to 
set monuments along the line between fairness and fraud. 

The presumption is always against the validity of such agree- 
ments, and certainly where they include all those engaged in any 
business in a large city or district, are unlimited in duration, and 
are manifestly intended, by the surrender of individual discretion, 
by the arbitrary fixing of prices, or by any of the methods to which 
the hope of gain makes human ingenuity so fruitful, to strangle 
competition outright and breed monopolies, the law, while it may 
not punish, will not enforce them : Salt Co. v. Guthrie, 35 Ohio 
St. 666 ; Grrosselli v. Louden, 11 Id. 349 ; Crawford v. Wick, 
18 Id. 190 ; McBirnie v. White Lead Co., 9 W. L. B. 310 ; 
Coal Co. v. Same, 68 Penn. St. 173 ; Arnot v. Coal Co., 68 N. 
Y. 558 ; Croft v. McConoghy, 79 111. 346 ; Hilton v. Eckerdey, 6 
E. & B. 47 ; Stanton v. Allen, 5 Denio 434. 

And we notice in the newspapers of April 25th, a brief notice of 
a decision by the Superior Court of Indianapolis refusing to enforce 
an agreement among insurance companies fixing rates, &c. Al- 
though, as said in Raymond v. Leavitt, 46 Mich. 447, courts may 
be inclined to apply this rule more strictly in cases involving the 
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necessaries of life or services of a quasi public nature, there is no 
authority for excepting from its operations any legitimate trade or 
business : Alger v. Thacker, supra. 

Judged by this rule we think the agreement upon -which this 
action is based must be condemned. Parts of it are perhaps not 
objectionable, such as those providing against the employment of 
agents, the payment of bounties, attempts to change consignments, 
and for notice to each other of advancements to common customers, 
&c. But by its terms it purports, and by its pleadings is admitted to 
embrace all the persons engaged in a business shown by the pleadings 
to be of very great magnitude in a city admitted to be the largest 
market for such business in the United States. It is unlimited in 
duration, and manifestly intended to be perpetual. None can 
withdraw without unanimous consent, and the guaranty fund is 
artfully contrived to operate as a constantly strengthening chain 
to hold the association together. It is not averred that the prices 
fixed are extortionate, but it is enough that they are absolutely 
removed beyond the operations of every natural cause of fluctuation. 
Though fixed at first for only a year, there is no telling how they 
might be fixed in succeeding years when the guaranty fund becomes 
sufficient of itself to force obedience to the mandates of the man- 
agers. 

In short, either this rule does not apply to persons engaged in 
this business at all, or this contract violates it. It is hard to 
imagine how it could go further than it does. Nor is it one of 
those agreements in which, for the purposes of our judgment here, 
the good can be separated from the bad. Judgment for plaintiffs 
would merely place money in the fund which is held as a guaranty 
for compliance with all and singular the stipulations of the agree- 
ment. We are not asked nor have we power to control its appli- 
cation. We are requested to confer a sceptre to be wielded by an 
absolute monarch. 

The cases upon which plaintiffs rely do not conflict with our 
decision. Skrainha v. Scharringhauser, 8 Mo. App. 522, is 
expressly put upon the ground that the agreement was reasonable, 
being limited to six months and to a part only of a city, and it 
affirmatively appearing that competition was so great as to entail 
actual loss upon all engaged in the business, which does not appear 
here. And the court remarks very truly that while the evils to be 
apprehended from contracts by individuals not to engage in busi- 
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ness have diminished with the development of civilization, those to 
be feared from combinations of wealth and power have increased : 
Kellogg v. Larkin, 3 Chand. 133, is decided upon the same 
ground. 

In Collins v. Locke, L. R., 4 App. Ca. 674, the part of the 
agreement held valid went to no such length as this. It was merely 
an agreement among persons engaged in stevedoring to assign to 
each the business of certain shipping-houses, whether it included 
all the stevedoring firms in the place, and whether it was limited 
in time, do not very plainly appear. These, however, were not 
to be taken as absolute tests. But, although the court says 
one of the results of the agreement would probably be to raise or 
keep up prices, there was no attempt to fix or regulate them. 
Each was left to bargain for himself. Though not expressly stated 
in the report, this is clearly shown by the stipulation for arbitra- 
tion of the amount to be paid in case any one should be called to 
work for the customer of another. 

The distinction between the other cases cited for plaintiffs and 
this are too manifest to require mention. We need not notice the 
other questions raised. 

Demurrer sustained and judgment for defendant. 

All concur. 

Duty op courts to regard pub- principles of a state. Sound morality is 
Lie interest. — " It is the duty of all the cornerstone of the social edifice, 
courts of justice to keep their eye Whatever disturbs that is condemned 
steadily upon the interests of the public, under that fundamental rule :" Stan- 
even in the administration of commu- ton v. Allen, 5 Denio (N. Y.) 434, 
tative justice, and when they find an (1849). 

action is founded upon a claim injurious "The immediate representatives of 
to the public, and which has a bad the people in the legislature assembled, " 
tendency, to give no countenance or says Howe, J. , of Wisconsin, ' ' would 
assistance in foro civili :" Wilmot's Opin- seem to be the fairest exponents of 
ions 377, quoted in Crawford v. Wick, what public policy requires, as being 
18 Ohio St. 190, 204. "Though the most familiar with the habits and fash- 
branch of the law relating to public ions of the day, and with the actual 
policy," says another judge, "is liable condition of commerce and trade, their 
to be misunderstood and extended beyond consequent wants and weaknesses. Leg- 
its proper dimensions, still it must not islation is the least objectionable because 
on that account be neglected or dispar- it operates prospectively as a guide to 
aged. The rule that contracts and agree- future negotiations, and does not like a 
ments are void when contrary to public judgment of a court annul a contract 
policy, when properly understood and already concluded in good faith and 
applied, is one of the great preservative upon a valuable consideration, and es- 
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tablishes a rule given a wider circulation 
among the people, and which enters 
more generally into the information of 
the public. But this consideration by 
no means establishes the impropriety of 
a judicial determination that trans- 
actions are ' at war with any established 
interest of society however individuals 
may suffer thereby.' The interest of 
individuals must be subservient to the 
public welfare :" Kellogg v. Larkin, 3 
Pinney (Wis.) 123; s. c. 3 Chand. 
153, 56 Am. Dec. 164. 

All contracts opposed to public 
policy void. — We may take it as well 
settled that, in the law of contracts, 
"the first purpose of the courts is to 
look to the welfare of the public, and if 
the enforcement of the agreement would 
be inimical to its interests no relief 
could be granted to the party injured, 
and even though it might result bene- 
ficially to the party who made and 
violated the agreement." "No prin- 
ciple of law is better settled than that 
no action will lie to enforce a contract 
made in violation of a statute or of the 
common law, or which is immoral in 
its character and against public policy." 
Per Green, J., in Hale v. Henderson, 
4 Humph. (Tenn.) 199 (1883) : "The 
common law will not permit individuals 
to oblige themselves by a contract either 
to do or not to do anything, when the 
thing to be done or omitted is in any 
degree clearly injurious to the public." 
Per Green, J., in West Virginia Trans- 
portation Co. v. Ohio River Pipe Line 
Co., 22 W. Va. 600 (1883): "What- 
ever is injurious to the interest of the 
public," says Chief Justice Tindall, 
" is void on the ground of public policy :" 
Horner v. .Graves, 7 Bing. 735 (1831). 
"The law question involved in this 
cause," said Green, .7., in a late West 
Virginia case, " is, whether when two 
parties enter into a contract, the purpose 
and effect of which is that something by 
the terms of the contract is to be done 
which is contrary to public policy or is 



fraudulent, and both of the parties to 
such contract are equally guilty, will a 
court, either of law or of equity, enforce 
such contract ? An examination of 
the authorities shows that the proper 
answer to this question is, that as a 
general rule, neither a court of law nor 
of equity will enforce such fraudulent or 
vicious contract. The maxim in pari 
delicto potior est conditio defendentis, that 
is, when both parties are equally guilty 
the defendant shall prevail, is very gen- 
erally applicable to such a case :" Horn 
v. Star Foundry Co., 23 W. Va. 522 
(1884). 

For whose sake objection enter- 
tained. — It seems to be the notion of 
some that the objection of public policy 
is entertained out of consideration for 
the party making it, and this notion is 
strengthened by decisions of the char- 
acter of that recently rendered by the 
Missouri Court of Appeals, to the effect 
that a court of appeal will not avoid a 
contract on the ground of public policy 
on its own motion : Havarstick v. Shields, 
11 Mo. App. 602 (1883). This logic 
does not commend itself to us, for it is 
the established doctrine that "relief is 
not refused on a breach of such agree- 
ments that the party who made and 
violated the agreement may escape dam- 
ages on account of any injustice or 
hardship to him." When the court 
" refuses to interfere upon principles of 
public policy, it acts with reference to 
the interests of the public, and not with 
reference to the conduct of individuals: 
Shrewsbury and Birmingham Railway 
Co. v. The London and North- Western 
Raihcay Co., 4 De G., M. & G. 115, 
135 (1853), "The court does not give 
relief for the sake of the parties who 
complain, but for the sake of the public, 
and to avoid public injury :" Per Master 
of the Rolls, in Simpson v. Lord Howdin, 
1 R. Cas. 326, 335 (1837). 

Manner op making objection im- 
material. — It matters not how the 
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objection is brought to the attention of 
the court. All the court requires is that 
it may in some way acquire notice of the 
prejudicial purpose of a contract to war- 
rant it in asserting the contract to be in- 
valid. However such purpose is exposed, 
its perniciousness will destroy itself: 
Sampson v. Shaw, 101 Mass. 145, 152 
( 1 869). It is immaterial whether the pro- 
missee may establish his right of action 
without laying it open to objection ; the 
objection may come from the promissor, 
though a particeps criminis: Blythe v. 
Livingood, 2 Ired. (N. C.) Law 20 
(1841). "The objection," says one 
court, " may seem to come with a very 
bad grace from the defendant, because 
he was particeps criminis. It is not for 
his sake that it is allowed ; but it is 
founded in general principles of policy, 
of which he has the advantage contrary 
to the real justice as between him and 
the plaintiff. No court will lend its 
aid to a man who founds his cause of 
action upon a promise, the considera- 
tion of which is contra bonos mores; or 
against the public policy, the laws of 
the state, or in fraud of the state or 
of any third person :" Ingram v. In- 
gram, 4 Jones (N. C.) Law 190. 

Same subject — Lobd Mansfield's 
view. — Lord Mansfield put the doc- 
trine well when he said : " The objec- 
tion that a contract is immoral or 
illegal as between plaintiff and defend- 
ant sounds at all times very ill in the 
mouth of the defendant. It is not for 
his sake, however, that the objection is 
even allowed ; but it is founded in gen- 
eral principles of policy which the 
defendant has the advantage of, con- 
trary to the real justice as between him 
and the plaintiff, by accident, if I may 
say so. The principle of public policy 
is this : ex dolo malo non oritur actio. 
No court will lend its aid to a man who 
founds his cause of action upon an im- 
moral or illegal act. If, from the 
plaintiff's own stating or otherwise, the 



action appears to arise, ex turpi causa, 
or from transgression of a positive law 
of the country, then the court says he 
has no right to be assisted. It is upon 
this ground the court goes ; not for the 
sake of the defendant, but because they 
will not lend their aid to such a plain- 
tiff:" Holman -v. Johnson, Cowp. 343; 
quoted with approval in Bit/the v. Long- 
wood, 2 Ired. (N. C.) Eq. 20, 21, 22 
(1841). 

Court not jurt to decide upon 
repugnancy. — It has been asserted 
that the jury is the proper tribunal for 
the settlement of the question, whether 
a contract should be denounced as 
opposed to public policy. But Chief 
Justice Hemphill disposes of the claim 
in these words : " It seems a new rule 
has been discovered by which to test the 
validity of contracts ; and that is, the 
belief of the jury with regard to this 
tendency to immorality and breaches of 
the peace, and this even where such con- 
tracts have been declared by the court 
of the last resort to be valid in law, 
and to have all the force and efficacy 
which the law can impart to any con- 
tract. No doctrine more subversive of 
law and of private and public rights 
could have been devised. In fact, it 
sets them afloat in public sentiments, to 
fluctuate and rise and fall with the ebb 
and flow of popular opinion, and, when 
brought to trial, to succeed or fail, not 
according to established rules of law, but 
upon the belief, the private opinions, or, 
in other words, the whims and caprices 
of the jury before whom they are pre- 
sented. The most sacred rights — those 
most cherished by the law — may be frus- 
trated and defeated if, without any regard 
to the law, a justice of the peace with his 
jury might deem them against moral 
good order or public policy. * * * It 
is the duty of both judges and juries to 
decide on rights according to the laws 
of the land, and not on their belief of 
what ought to be law. Their office is 
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not legislative. It is judicial; it is to 
administer the law as they find it, 
and not to exalt their own belief or 
notions above the law, and follow these 
as a higher code by which the rights of 
the community are to be regulated or 
controlled : Pierce v. Randolph, 12 
Texas 290. 

Repugnancy to public policy 
must be clear. — But "the power of 
the courts to declare a contract void for 
being in contravention of sound public 
policy, is a very delicate and undefined 
power, and like the power to declare 
a statute unconstitutional should be exer- 
cised only in cases free from doubt." 
Per Cole, J., in Richmond v. Dubuque 
and Sioux City Railroad Co., 26 Iowa 
191, 202 (1868): "Before a court 
should determine a transaction which 
has been entered into in good faith, 
stipulating for nothing that is malum 
in se to be void as contravening the 
policy of the state, it should be satis- 
fied that the advantage to accrue to the 
public for so holding is certain and sub- 
stantial, not theoretical or problematical. 
He is the safest magistrate who is more 
watchful over the rights of the indi- 
vidual than over the convenience of the 
public, as that is the best government 
which guards more vigilantly the free- 
dom of the subject than the rights of 
the state :" Kellogg v. Larkin, 3 Pinney 
(Wis.) 123 (1851) ; s. C. 3 Chandler 
133; 56 Am. Dec. 164. Caldwell, 
J., said very recently: "No court 
ought to refuse its aid to enforce a con- 
tract on doubtful and uncertain grounds. 
The burden is on the defendant to show 
that its enforcement would be in viola- 
tion of the settled public policy of this 
state, or injurious to the morals of the 
people. Vague surmises and flippant 
assertions as to what is the public 
policy of the state, or what would be 
shocking to the moral sense of its peo- 
ple are not indulged in." Swaim v. 
Swaim, U. S. C. C, E. D. Ark. (Aug. 



1884) : " To hold a contract void on the 
ground of its impolicy or inconvenience, 
we ought to be clearly satisfied that the 
performance of it would be necessarily 
attended with injury or inconvenience 
to the public." Per Chief Justice Tin- 
dall, in Walsh v. Fuseell, 3 Mo. P. 
457; s. c. 6 Bing. 163: "An agree- 
ment is not void on this ground unless 
it expressly and unquestionably contra- 
venes public policy, and is manifestly 
injurious to the interests of the state:" 
Chitty on Contracts 664. 

Application of the doctrine to 
restraint of trade. — The doctrine 
of public policy has been applied with 
greater strictness, perhaps, to the doc- 
trine of restraints of trade than to any 
other class of contracts. The old maxim 
at the foundation of the doctrine which 
denounces contracts restraining the lib- 
erty of the parties making them to 
trade is, "competition is the life of 
trade." Among those who do little 
thinking themselves, this maxim is be- 
lieved to be infallible. Judge Howe, 
of Wisconsin, has, however, character- 
ized it as one of the most unreliable " of 
the host that may be picked up in any 
market place:" Kellogg v. Larkin, 3 
Pinney (Wis.) 123 (1881) ; s. C. 56 
Am. Dec. 164. 

Its origin. — As said by the Supreme 
Court of California : "At an early pe- 
riod in English jurisprudence when trade 
and the mechanical acts were in their 
infancy, it was deemed a matter of the 
greatest public importance to encourage 
their growth and to prohibit contracts 
which tended to abridge them. Hence, 
the rule first established was that all 
contracts were void, which, in any de- 
gree tended to the restraint of trade 
even in a particular circumscribed lo- 
cality, either for a definite or limited 
period :" Wright v. Ryder, 36 Cal. 357 
(1868). 

General restraints on trade, 
what void. — This rule has, however, 
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long been cast aside, the doctrine now 
being that, generally, all such covenants 
as restrain the business or industrial 
freedom of the covenantor universally : 
Thomas v. Miles, 3 Ohio St. 276 (1854) ; 
Hedge v. Lowe, 47 Iowa 137 (1877); 
Mossop v. Mason, 18 Gr. Ch. (Ont.) 
453 (1871) ; s. c. 17 Id. 360 (1870) ; 
s. c. 16 Id. 302 (1869) ; Kennedy v. 
Lee, 3 Mer. 440, 451, 452 (1817); 
Lange v. Werk, 2 Ohio St. 519 (1853) ; 
Hinde v. Gray, 1 M. & G. 195 (1840) ; 
S. c. 1 Scott N. E. 123 ; 4 Jur. 392 ; 
Curtis v. Gokey, 68 N. Y. 300 (1877) ; 
8. c. 5 Hun 555 (1875); Saratoga 
County Bank v. King, 44 N. Y. 87 
(1870) ; Peltz v. Eichele, 62 Mo. 171 
(1876) ; Alger v. Thacher, 19 Pick. 
(Mass.) 51 (1837); Callahan v. Don- 
nolly, 45 Cal. 152 (1872) ; Maier v. 
Roman, 4 Daly (N. Y.) 168 (1871). 
See Casewell v. Gibbs, 33 Mich. 331 
(1876); or in a particular country: 
Lange v. Werk, 2 Ohio St. 519 (1853) ; 
Deanv. Emerson, 102 Mass. 480 (1869) ; 
or state : Wright v. Ryder, 36 Cal. 357 
(1868). See Oregon Steam Navigation 
Co. v. Winsor, 20 Wall. 67 (1873); 
Taylor v. Blanchard, 13 Allen 370 ; 
More v. Bonnet, 40 Cal. 251 (1870). 
Per Green, J., in West Virginia Trans- 
portation Co. v. Ohio River Pipe Line 
Co., 22 W. Va. 600, 617 (1883) ; or 
in any considerable portion thereof: 
Lawrence v. Kidder, 10 Barb. 641 
(1851) ; Price v. Green, 16 M. & W. 
446 (1847) ; s. C. 13 Id. 695 (1845) ; 
Horner v. Graves, 7 Bing. 735 (1831) ; 
or on the high seas : Murray v. Vander- 
bilt, 39 Barb. 140 (1863); whether for 
all time or for only a limited period : 
Alger v. Thacher, 19 Pick. (Mass.) 
51 (1837) ; Median v. May, 11 M. & 
W. 653 ; either absolutely or except on 
payment of tribute : Keeler v. Taylor, 
53 Pa. St. 467, are void. 

General restraint when valid. — 

Even this rule is not infallible. The 

very covenants denounced by it may be 

valid when the interests of the cove- 

Vol. XXXII.— 83 



nantee require the protection secured by 
the restraint, operating by the covenant: 
Whittaker v. Howe, 3 Beav. 383, 396 
(1841); Beal v. Chase, 31 Mich. 490 
(1873); Rouissillon v. Rouissillon, L. R., 
14 Ch. Div. 351 (1879); s. c.49 L. J. 
Ch. (N. S.) 339; 42 L. T. (N. S.) 679; 
28 W. R. 623; Ainsworth v. Bentley, 14 
W. R. 630; Ingram v. Stiff, 5 Jur. (N. 
S.) 947; Presbury v. Fisher, 18 Mo. 50; 
Oregon Steam Navigation Co. v. Winsor, 
20 Wall. 67 (1872). See Wright v. 
Ryder, 36 Cal. 357 (1868); Callahan v. 
Donnolly, 45 Id. 152 (1873) ; or where 
it is made to put an end to ruinous com- 
petition : Wicken v. Evans, 3 Y. & J. 
318 (1829); the only limitation being 
that the restraint shall not be larger than 
the interests of the party fairly require : 
Allsop v. Wheatcroft, 42 L. J. Ch. 12 
(1872); Hinder. Gray, 1 M. & G. 195; 
s. C. 1 Scott N. R. 123 ; Ward v. Byrne, 
5M. & W. 548, 559 (1839); 3 Jur. 
1175 ; 9 L. J. (N. S.) Exch. 14 ; Ore- 
gon Steam Navigation Co. v. Winsor, 20 
Wall. 64(1873). They are likewise valid 
when made only to secure to the cove- 
nantees the entire benefit of a business 
sold to them by the covenantors, to which 
such covenants are incidental : Whittaker 
v. Howe, 3 Beav. 383, 394 (1841) ; 
Beal v. Chase, 31 Mich. 490 ; Ainsworth 
v. Bentley, 14 W. R. 630 ; Ingram v. 
Stiff, 5 Jur. (N. S.) 947; Presbury v. 
Fisher, 18 Mo. 50 ; or are incidental to 
the sale of a patented invention : Morse 
Drilling Co. v. Morse, 103 Mass. 73 
(1869); Mackinnon Pen Co. v. Fountain 
Ink Co., 48 N. Y. Sup. Ct. 442 (1882); 
or trademark : Callahan v. Donnolly, 45 
Cal. 152 (1872); see Gillis v. Hall, 2 
Brewster (Pa.)342 (1870); s. C. 7Phila. 
422; Brewer v. Lamar, 18 Cent. L. J. 
54 (1883); or secret process of manu- 
facture or compounding : Bryson v. 
Whitehead, 1 Sim. & Stu. 74 (1821) ; 
S. c. 1 L. J. Ch. 42 ; Hagg v. Darley, 
47 L. J. (N. S.) Ch. Div. 567 (1878); 
s. c. 38 L. T. (N. S.) 312; Jarvis v. 
Peck, lOPaige 118 (1843); s. C. 1 Hoff. 
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Ch. 479 (1840) ; Alcock v. Giberton, 5 
Duer (N. Y.) 76 (1855) ; Vickery v. 
Welsh, L. R., 9 Eq. 365 (1868); Pea- 
body v. Norfolk, 98 Mass. 452 (1868) ; 
Brewer v. Lamar, 1 8 Cent. L. J. 54 ; 
Gillis v. Ball, 2 Brewst. (Pa.) 342 
(1870) ; s. c. 7 Phila. 422 ; 27 Leg. Int. 

1 870, 302 ; Beard v. Seeley, 47 Barb. 
(N. Y.) 428 (1865) ; or are made to 
secure to the parties thereto the fruits of 
their joint industry, or to the covenant — 
or some advantage not otherwise obtain- 
able: Stearns v. Barrett, I Pick. (Mass.) 
442 (1823) ; 11 Am. Dec. 223; Jones 
v. Lees, 1 H. & N. 189 (1859) ; Billings 
v.Ames, 32 Mo. 265 ; so they are not void 
when the business is one but lately dis- 
covered and likely to fail if not restricted: 
Perkins v. Lyman, 9 Mass. 522 (1823); 
or when the covenantor provides the cove- 
nantee with employment in the business, 
to be abstained from during the period 
during which the restraint is to operate ; 

Wallis v. Day, 2 M. & W. 273 (1837); 
B. c. I Jur. 73 ; Kinsman v. Parkhurst, 
18 How. (U.S.) 289 (1855); Bartley 
v. Cummings, 5 C, B. 246 (1847); s. c. 

2 C. & K. 433 ; s. C. 12 Jur. 57 ; 17 L. 
J. C. P. 84 ; or if such business be 
itself condemned by the policy of the 
state or nation, at the time the covenants 
are made : Barrison v. Lockhart, 25 Ind. 
112 (1865); Dixon v. United States, 1 
Brock. (Marshall's Dec.) 177 (1811); 
so covenants -which secure to the cove- 
nantees the exclusive custom of the cove- 
nantor for all time or for a limited 
period only are valid: Palmer v. Stebbins, 

3 Pick. (Mass.) 188 (1825); Thornton 
v. Sherratt, 8 Taunt. 529 (1818); Bol- 
combe v. Bewson, 2 Camp. 391 (1810); 
Brown v. Rounsavell, 78 111. 589 (1876); 
Gale v. Reed, 8 East 80 (1806); Light- 
ner v. Menzell, 35 Cal. 452 (1868); 
■whether the covenantor be engaged in 
public or private business : Taff Vale 
Railroad Co. v. McNabb, 42 L. J. C. L. 
153 (1873); 22 W. B. 65 ; The Wiggins 
Ferry Co. v.. C. $• A. Railroad Co., 73 
Mo. 389 (1881); Richmond v. Dubuque, 



etc., Railroad Co., 26 Iowa 191, s. c. 
33 Iowa : when they are not prejudicial 
to the public : Bolcombe v. Bewson, 2 
Camp. 391 (1810); and covenants which 
bind the covenantors to labor exclusively 
for or sell exclusively to one person , are 
equally valid: Van Marterv. Babcock, 23 
Barb. 633 (1857); Schwaln v. Bolmes, 
49 Cal. 665 1875 ; Long v. Towl, 42 
Mo. 545 (1868); Morris v. Colman, 18 
Vesey 438 (1811); Stiff v. Cassett. 2 
Jur. (N. S.) 348 (1856); Pilkingtonv. 
Scott, 15 M. & W. 657. 

Partial restraints of trade 
valid. — As to partial restraints of trade 
it is now clear that all covenants which 
restrain the business or industrial free- 
dom of the covenantor with reasonable 
limits: Butler v. Bruleson, 16 Vt. 176 
(1844); Bayward v. Young, 2 Chitty 
407 (1818) ; Gravely v. Barnard, 43 L. 
J. Ch. 659 ; 30 L. T. (N. S.) 863 ; 
Chesman v. Nainby, 1 Bro. P. C. 234 
(1727); Bowser v. Bliss, 7 Blackf. Ind. 
344 (1845); Elves v. Crofts, 10 C. B. 
239 (1850); Bitchcock v. Coker, 6 A. 
& E. 438 ; Clarkson v. Edge, 33 Beav. 
227 (1863); Jones v.Beavens, L. R., 4 
Ch. Div. 636 ; Nobles v. Bates, 7 Cow. 
(N. Y.) 307 (1827) ; Ross v. Sadg- 
beer, 21 Wend. (N. Y.) 166 (1839) ; 
Lirmv. Sigsbee, 67 111, 75 (1873); Cook 
v. Johnson, 47 Conn. 175 (1879); Miller 
v. Elliott, 1 Ind. 484 (489); McClurg's 
Appeal, 58 Pa. St. 51 (1868); Gompers 
v. Rochester, 56 Pa. St. 194 (1867) ; 
Sainter v. Ferguson, 7 C. B. 716 (1849); 
S. C. 13 Jur. 828 ; Morgan v. Perhamus, 
36 Ohio. St. 517 (1881); s. c. 39 Am. 
Rep. ; Pyke v. Thomas, 4 Bibb (Ky.) 
184 (1867) T Am. Dec. 741 ; Benwell 
v. Inns, 24 Beav. 307 (1857); s. c. 
26 L. J. Ch. 663 ; Proctor v. Sargent, 2 
Scott N. R. 289 (1840); s. 0. 2 M. & 
G. 30 ; Bunny. Gay, 4 East 190 (1803); 
Middleton v. Brown, 47 L. J. (N. S.) 
Ch. Div. 411 (1878); Noah v. Webb, 1 
Edw. Ch. (N. Y.) 606 (1833); Dakin 
Williams, 11 Wend. (N. Y.) 67 (1883); 
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as within a town : Bastings v. Whitley 

2 Exch. 611 (1848); Mitchelv. Reynolds, 

1 P. Wms. 181 (1711); s. c. 1 Sm. L. 
C. 705 (7th Am. eii.); leading case on 
the subject : Jenkins v. Temples, 39 Ga. 
655 (1860); Hubbard v. Miller, 27 Mich. 
15 (1873); Harrison v. Lockhart, 25 Ind. 
112 (1865); McAlister v. Howell, 42 
Ind. 15 (1873); Heichew v. Hamilton, 

3 G. Gr. (Iowa) 596 (1852); Gomper 
v. Rochester, 56 Pa. St. 194 (1869); 
Hedge v. Lowe, 47 Iowa 137 (1877); 
Grundy v. Edwards, 7 J. J. Marsh. (Ky.) 
368 ; s. c. 23 Am. Dec. 409 ; Roller 
Co. v. Ott, 14 Kans. 609 (1875); Clark 
v. Crosby, 37 Vt. 188 (1864); Doty v. 
Martin, 32 Mich. 462 (1875); Dwight 
V.Hamilton, 113 Mass. 175 (1873); Mott 
v. Mott, 11 Barb. (N. Y.) 127 (1851); 
Niver v. Rossman, 18 Barb. (N. Y.) 50; 
Haldeman v. Simonton, 55 Iowa 144 
(1880); or city : Green v. Price, 13 M. 
& W. 695 (1842); s. C. 16 M. & W. 
695 (1845); Shackle v. Baker, 14 Ves. 
469 (1803) ; Mallan v. May, 11 M. & 
W. 653 (1843); Goodman v. Henderson, 
58 Ga. 567 ; Thomas v. Miles' Admr., 3 
Ohio St. 274 (1854); Beard v. Dennis, 
6 Ind. 200 (1855); Weller v. Hersee, 
10 Hun (N. Y.) 432 (1877); Stewart v. 
Challacombe, 11 Brad. (111.) 379 (1882); 
Pierce v. WWwW, 6 Pick. 206 (1838); 
or county or district : Lange v. Werk, 2 
Ohio St. 519 ; Dean v. Emerson, 102 
Mass. 480 (1869) ; Avery v. Langford, 
1 Kay 663 (1854); Richardson v. .Pea- 
cock, 33 N. J. Eq. 597 (1881); aff. s. 0. 
28 N. J. Eq. 151 ; or on a particular 
route: Boutelle v. Smith, 116 Mass. Ill 
(1874); Ewing v. Johnson, 34 How. Pr. 
(N. Y.) 202 (1864); Perkins v. C7ajr, 
54 N. H. 518 (1874) ; Mumford v. 
Getting, 6 Jur. (N. S.) 428 ; s. c. 29 
L. J. C. P. 105; 8 W. K. 187; IE. 
T. (N. S.) 64 ; 7 C. B. (N. S.) 305 ; 
.Homer v. Ashford, 3 Bing. 322 (1825); 
Pierce v. Fuller, 8 Mass. 223 ; Leighton 
v. JJVes, 3 M. &W. 545 (1838); ^IrcAer 
t. Marsh, 6 A. & E. 959 (1837); s. c. 

2 N. & P. 562; 2 H. & W. 464; 



Chappel v. Brochvay, 21 Wend. (N. 
Y.) 159 (1839); Dunlop Y.Gregory, 
10 N. Y. 241 (1851); Navigation Co. 
v. Winsor, 6 Cal. 258 (1856) ; 20 
Wall. 67 (1873) ; Angler v. Webber, 
14 Allen (Mass.) 211 (1867) ; or with 
particular persons bearing some present 
relation to the covenantor: Warren 
v.Jones, 51 Me. 146 (1862); Nicholls 
v. Stretton, 10 Q. B. 344 (1847); s. c. 7 
Bear. 42 ; Rannie v. Irvine, 8 Scott N. 
R. 674 (1844); s. c. 7 M. & G. 969 ; 
8 Jur. 1051 ; 14 L. J. C. P. 10 ; Ward 
v. Hogan, 11 Abb. N. C. (N. Y.) 478 
(1882); Gale v. Reed, 8 East 80 (1860) 
Guerandv. Dandelet, 32 Md. 561(1870) 
or with reference to particular land 
Jones t. Edney, 3 Camp. 285 (1812) 
Cooper v. Twibill, Id. 285 note ; Catt 
v. Tourle, 38 L. J. Ch. (N. S.) 665 
(1812); s. c. 21 L. T. (N. S.) 188; 
are valid. 

Modern opinion tjpon the doc- 
trine of restraints. — Indeed, the 
whole doctrine has been considerably 
impaired in its efficiency by the attacks 
of such judges as Maule, Christi- 
anct, Howe and others. The first 
declared that, were the whole ques- 
tion res Integra, he was strongly 
inclined to doubt whether he would 
sustain any rule which would denounce 
any contract in restraint of trade : 
Proctor v. Sargent, 2 Scott N. B. 289, 
302 (1840) ; 2 M. & G. 20. And 
Judge Christianct says, that any rule 
of law which should assume that one 
who, for a consideration, bargains not 
to follow his previous business, bound 
himself to idleness and want, would 
be a rule absurd in itself, and contrary 
to general experience, and character- 
izes the rule as " a state policy which 
has come down to us from semi-civilized 
or less-enlightened times when govern- 
ments were accustomed to prohibit arti- 
zans from leaving the realm, and gold 
and silver from being exported," " which 
is supposed to be violated by the trans- 
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fer of the industry and capital of a citi- 
zen across a river into another state:" 
Beat v. Cliase, 31 Mich. 490 (1875). 
And Judge Howe, in Kellogg v. Larkin, 
3Pinney (Wis.) 123 (1851) ; 3 Chand- 
ler 133 ; 56 Am. Dec. 164, declares 
that the maxim upon which the policy 
is founded, is " the shihboleth of mere 
gambling speculation not entitled to take 
rank as an axiom in the jurisprudence 
of this country." "I believe," he 
continues, "that universal observation 
will attest that for the last quarter of a 
century competition has caused more 
individual distress, if not more public 
injury, than the want of competition." 

Competition the gbeat desid- 
eratum. — It is plainly evident, from the 
reasoning of the court in the principal case 
that the court condemned the arrange- 
ment because of its object, i. e., to pre- 
vent competition in a business which has 
become a popular necessity, and to 
keep the public under its combined con- 
trol. It is this desire to keep the field 
of trade open to unrestricted competition 
that has governed the courts in disposing 
of all suits in which combinations are 
involved. The very idea of a combina- 
tion is revolting to the judicial mind. 
It sees everything therein which is 
aimed at the public weal, and can never 
detect anything productive of good. 

Combinations to stifle compe- 
tition AT PUBLIC SALES VOID. — It is 
this judicial dislike of any arrangement 
to diminish or stifle competition, which 
has caused the courts to denounce as void 
any agreement or combination which has 
for ks object the diminution of compe- 
tition at any public auction or judicial 
sales, as agreements to pay sums of 
money, if the promisees will abstain 
from bidding thereat : Ingram v. In- 
gram, 4 Jones (N. C.) L. 188 (1856) ; 
The Merchants' Ins. Co. v. Addison, 9 
Rob. (La.) 486 (1845) ; Packard v. 
Bird, 40 Cal. 378 (1870) ; Arnold v. 
Cord, 16 Ind. 177 (1861) ; White 



Crow v. White Wing, 3 Ivans. 276, 279 
(1865). Per Ckoziek, C. J. ; Benz v. 
Bines, 3 Kans. 390, 397 (1866) ; Phip- 
pen v. Slickney, 3 Met. (Mass.) 386. 
See Fleming v. Hutchinson, 36 Iowa 
523 (1873) ; Gardiner v. Morse, 25 Me. 
140, 143 (1845) ; Durfee v. Moran, 57 
Mo. 374; Gibbs v. Smith, 115 Mass. 
592 (1874). Per Deverkux, J. : 
Noyes v. Bay, 14 Vt. 384 ; Junes v. Cas- 
well, 3 Johns. (N. Y.) Cas. 29 
(1802) ; or to give them half the profits 
to be realized by a sale : Wooten v. 
Hinkle, 20 Mo. 290 (1855) ; Hook v. 
Turner, 22 Id. 333 (1856); Lawnin 
v. Bradley, 13 Mo. App. 361 (1884) ; 
Smith v. Greenlee, 2 Dev, (N. C.) 126 
(1829) ; Story's Equity Jurisprudence 
290 ; 1 Fonblanque's Eq., ch. 4, sect. 4, 
n. x. ; Morris v. Woodward, 25 N. J. 
Eq. (10 C. E. Gr.) 32 (1874); Horn 
v. Star Foundry Co., 23 W. Va. 522 
(1884) ; Wheeler v. Wheeler, 5 Lans. 
(N. Y.) 355 (1872) ; Meech v. Bennett, 
Lalor (N. Y. Supp.) 191 (1843) ; 
Levi v. Levi, 6 C. & P. 239 (1833) ; 
Hale v. Henderson, 4 Hum. (Tenn.) 
199 (1843); Carrington v. Caller, 2 
Stew. (Ala.) 175 (1829) ; Dudley v. 
Little, 2 Ham. (Ohio) 504 ; or for the 
disposition of such profits in consideration 
of aid in some arrangement to defraud 
the debtor or creditors ; if the object of 
the combination is to purchase the pro- 
perty at an unfair price or at a sacri- 
fice : Thompson v. Davies, 13 Johns. 
(N. Y.) 112 (1816); Hawley v. 
Cramer, 4 Cow. (N. Y.) 731 ; Doolin 
v. Ward, 6 Johns. (N. Y.) 194: Jones 
v. Caswell, 3 Johns. Cas. (N. Y.) 32; 
Troup v. Wood, 4 Johns. Ch. (N. Y.) 
254; Mills v. Rogers, 2 Littell (Ky.) 
217 (1822) ; Woodruff v. Berry, 40 
Ark. (1883), noted in 23 Am. Law 
Keg., N. S. 276 ; Paige v. Hammond, 
26 Vt. 375 (1854) ; Martin v. Raulett, 
5 Rich. L. 542 ; Brackett v. Wyman, 
48 N. Y. 667 (1872). See Howell v. 
Mills, 53 N. Y. 322 ; Jewett v. Bow- 
man, 29 N. J. Eq. (2 Stew.) 174; 
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Bradley v. Kingsley, 43 N. Y. 534 
(1871); and it is the object of the com- 
bination, not the actual results accom- 
plished by the execution of its purpose, 
which determines its validity. Per 
Devens, J., in Gibbs v. Smith, 115 
Mass. 592 (1874) ; Swam v. Chorpen- 
ning, 20 Cal. 182 (1862). See James 
v. Fukrod, 5 Tex. 512 (1851), seem- 
ingly contra. It is immaterial in such 
cases whether the sale be of public or 
private property : Hale v. Henderson, 4 
Hum. (Tenn.) 199 (1843) ; Carrington 
v. Caller, 2 Stew. (Ala.) 175 (1829) ; 
but it must be a public sale : Morrison 
v. Darling, 47 Vt. 67. It matters not 
whether the indebtedness be public or 
private, when the sale is held for the 
satisfaction of indebtedness : Dudley v. 
Little, 2 Ham. (Ohio) 504. It is im- 
material that the party seeking to pre- 
vent competition is the owner of the 
property, or is a claimant of an interest 
therein, or is otherwise directly inter- 
ested in the prevention of competition : 
Jones v. Caswell, 3 Johns. Cas. (N. Y.) 
29 (1802) ; Packard v. Bird, 40 Cal. 
378 (1870) ; Gardiner v. Morse, 25 Me. 
140 (1845) ; and the want of objection 
on the part of the vendor, or even the 
ratification of the sale by him after the 
receipt of notice of the combination, 
imparts no validity to the agreement. 
See Hale v. Henderson, 4 Hum. (Tenn.) 
199 (1843) ; Carrington v. Caller, 2 
Stew. (Ala.) 175 (1829). It follows 
that any sale procured through the 
means of such an arrangement is void, 
as it is a fraud upon the owner, debtor 
or creditor, as it may be, for redress of 
which he may appeal to any court of 
equity : Dudley v. Little, 2 Ham. (Ohio) 
504 ; Martin v. Raulett, 5 Rich. (S. C.) 
Law 541 (1852). See Reynolds v. 
Pendleton, 22 Tex. 174 ; Hinde v. 
Pendleton, Wythe (Va.) 144 ; Lannin 
v. Bradley, 13 Mo. App. 363 (1884) ; 
National Bank of the Metropolis v. 
Sprague, 5 C. E. Gr. (20 N. J. Eq.) 
159, 168 (1869). 



Combinations not stifling 
though diminishing competition 
at public sales valid. — But it does 
not follow from the foregoing that, 
though agreements may have the ef- 
fect of so diminishing competition, the 
parties to them have an unlawful ob- 
ject. Therefore, any combination 
which has a legitimate object, such as 
the purchase of property for joint bene- 
fit : Phippen v. Stickney, 3 Met. (Mass.) 
384 ; Kearney v. Taylor, 15 How. (U. 
S.) 494 (1853) ; Galton v. Emus, 8 
Jur. 507 ; 13 L. J. Ch. 388 ; James v. 
Fulcrod, 5 Tex. 512 (1851) ; In re 
Carew's Estate, 26 Beav. 187 (1858) ; 
s. c, 28 L. Ch., 218 ; Smith v. Ull- 
man, 58 Md. 183 (1881) ; Hunt v. 
Elliott, 80 Ind. 245 (1881) ; s. c, 43 
Am. Rep. 194 ; National Bank of the 
Metropolis v. Sprague, 20 N. J. Eq. (5 
C. E. Gr.) 159 (1869); Grenier v. 
Levoiux, 1 Leg. N. 231 (1878) ; or for 
division of the property as the parties 
may desire when they are singly unable 
or unwilling to purchase the whole, or 
for the protection of the interests of the 
parties is valid, though in its neces- 
sary operation it diminishes competi- 
tion, there being no design, however, to 
procure the property at a sacrifice : 
McMinn v. Phipps, 3 Sneed (Tenn.) 
196 (1850); Missisoquoi Bank v. Sabin, 
48 Vt. 239 (1876); Mavier. Garrison, 
83 N. Y. 14 (1880); Barney. Drew, 4 
Denio (N. Y.) 287 (1847); Smull v. 
Jones, 6 W. & S. (Pa.) 122 (1843); 
Galton v. Emus, 8 Jur. 507 (1864); 
s. c. 13 L. J. Ch. 388; Freeman on 
Executions, sect. 297 ; Gardiner v. 
Morse, 25 Me. 140, 143 (1845) ; Piatt 
v. Oliver, 1 McLean 295 (1837); s. c. 
2 Id. 267 (1840); especially when the 
violation of the contract would, by 
reason of other circumstances, be a vio- 
lation of duty to the promisee : Wad- 
del v. McCabe, 4 U. Can. Q. B. (O. 
S.) 191 (1834); compare Brackett v. 
Wyman, 48 N. Y. 667 (1872). 
Combinations to diminish compe- 
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TITION FOR PUBLIC CONTRACTS VOID. 

— So any combination which has for its 
object, or is in its nature calculated to 
diminish the competition for the obtain- 
ment of the award of a public contract, 
as agreements for the withholding of a 
bid for work on a road in consideration 
of a promise of half the profits : Wilbur 
v. How, 8 Johns. (N. Y.) 444 (1811). 
See People v. Lord, 6 Hun (N. Y.) 
390 (1876); or of a bid for a mail con- 
tract, in consideration of a promise of a 
certain sum : Gulkkv. Bailey, 10 N. J. 
Law (5 Halst.) 87 (1828) ; or an agree- 
ment made by two before filing bids for 
the collection of taxes, to file both and 
share the profits, should either obtain 
the award : Atchison v. Mallon, 43 N. 
Y. 147 (1870); or an agreement to 
substitute another in the place of the 
party to whom the award is made, in 
consideration of a bonus, the circum- 
stances justifying a suspicion that a 
prior understanding had been made : 
Hannah v. Fife, 27 Mich. 172 (1873); 
or an agreement not to bid for the con- 
tract for convict labor : Gibbs v. Smith, 
115 Mass. 592 (1874); or to withdraw 
a bid for a mail route, is condemned by 
the courts and enforceable only in the 
forum of conscience : Swan v. Chorpen- 
ing, 20 Cal. 182 (1862). 

Combinations to secure public 
contracts valid when. — But as in 
the case of combinations to procure pro- 
perty at public sales, the combinations 
just considered may have a legitimate 
object, such as the formation of a part- 
nership for the obtaining of govern- 
ment work, or they may be explained 
by the surrounding circumstances, which 
show that no injury to the public was 
possible. To interpose the objection 
of public policy in such cases, would 
violate the plain rule that the case should 
be clear to justify a judicial condemna- 
tion and they will therefore be upheld : 
Bellows v. Russell, 20 N. H. 427 (1845) ; 
Atcheson v. Mallon, 43 N. Y. 147 



(1878), per Folger, J.; Breslin v 
Brown, 24 Ohio St. a65 (1874). 

Combinations to check; business 
competition void. — "A combination 
that has for its object to check competi- 
tion," says Chief Justice Coolev, 
' ' seems to stand in hostility to the in- 
dustrial maxim that ' competition is the 
life of trade,' a maxim which, from 
time immemorial has been generally 
prevalent and is commonly supposed to 
be one admitting of no question and of 
universal application. The advantages 
of unrestricted competition are apparent 
to the public in industrial life all about 
us, and while, in some kinds of busi- 
ness, this is sharp, yet selfishness is 
generally sufficiently active and suffi- 
ciently intelligent to prevent its becom- 
ing ruinous. It does not detract from 
the worth or soundness of the maxim 
that under the operation of unrestricted 
competition, individual disasters must 
occur ; for when this happens it is very 
likely to be found either that the parties 
did not understand the business they 
were engaged in, or managed badly, or 
lacked the necessary capital, or in some 
other particulars were inadequately 
equipped." (In an article on " Railway 
Pools," appearing in The Railway Age, 
of April 26th, 1884.) 

Combinations to create " cor- 
ners." — All combinations to create a 
" corner " in the stock market : Samp- 
son v. Shaw, 101 Mass. 145 (1869); 
or wheat market : Raymond v. Leavitt, 
46 Mich. 447 (1881); s. c. 41 Am. 
Rep. 170; Wright v. Crabbs, 78 Ind. 
487 (1881) ; by buying more than there 
is in the market in order to force the 
price up to a point for the purpose of 
making profit on those who have been 
selling and are unable to deliver are 
void, and those who advance their 
money to others engaged therein can 
look to no court for redress. 

Combinations to control trap- 
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fig. — Combinations which have for 
their object the control of the traffic in 
any staple which has become a popular 
necessity, to say the least, are void. 
And where all the grain dealers of a 
large town in Illinois entered into a 
secret arrangement to control the price 
of grain, storage rates, shipment charges, 
etc., and to divide the profits of the 
pool, the court deemed the object so 
pernicious that it refused its aid to one 
of the parties to obtain his share of the 
profits, after the purpose of the pool 
had been fulfilled : Craft v. McConough, 
79 111. 346 (1875). Compare, Kellogg 
v. Larken, 3 Pinney (Wis.) 124 (1851); 
citing Morris Run Coal Co. v. Barclay 
Coal Co., 68 Pa. St. 173. " While all 
the parties were in business with each 
other in competition, said the court 
" they had the undoubted right to estab- 
lish their own rates for grain stored, and 
commissions charged, for shipment and 
sale. They could pay as high or low a 
price for grain as they saw fit, and as 
they could make contracts with the pro- 
ducer. So long as competition was 
free, the interests of the public was safe. 
The laws of trade in connection with the 
rigor of competition was all the guar- 
anty the public required, but the secret 
combination created by the contract de- 
stroyed competition and created a mo- 
nopoly, against which the public interest 
had no protection." 

Combinations to enhance prices. 
— Combinations, which have for their 
object the enhancement of prices of such 
popular necessities, as coal or salt, when 
the parties have such a control over 
their production as to require the public 
to feel their influence, are void. So 
where five coal companies entered into 
an arrangement to divide two great coal 
regions of which they had control, to 
appoint a committee to take charge of 
their interests, which was to decide all 
questions and also a general agent, 
through whom all coal mined was to be 
delivered, each corporation to deliver 



its proportion at its own cost, in the 
different markets, as the committee might 
direct, the committee to adjust prices, 
rates of freight, etc., the companies to 
sell at no other price and in none beyond 
their several proportions, the arrangement 
was denounced by the Supreme Court 
of Pennsylvania, in the most vehement 
manner : Morris Run Coal Co. v. Bar- 
clay Coal Co., 68 Pa. St. 173 (1873) ; 
singly, each might have suspended oper- 
ations, or deliveries or sales of coal, to 
suit its own interests, even though this 
might have been detrimental to the pub- 
lic interests. There is a certain amount 
of freedom which must be allowed every 
one in managing his own affairs. When 
competition is left free, individual error 
or folly will generally find a correction 
in the conduct of others. But here was 
a combination of all the companies, 
operating in the Blossburg and Barclay 
mining regions, and controlling their 
entire productions. They combined 
together to govern their supply, and the 
price of coal, in all the markets, from 
the Hudson to the Mississippi and from 
Pennsylvania to the lakes. They had a 
power, in their confederated form, 
which no individual interest could con- 
fer. The public interest must have 
succumbed to it, for it left no competi- 
tion free to correct its baleful influence. 
We all know that when the supply is 
suspended, the demand for it becomes 
importunate and prices must rise. The 
domestic hearth, the furnaces of the 
iron-master, and the fires of the manu- 
facturer, all feel the restraint, while 
many dependent hands are paralyzed 
and hungry mouths are stinted. The 
influence of a lack of supply, or a rise 
in prices of such an article of such prime 
necessity cannot be measured. It per- 
meates the entire mass of the community 
and leaves few of its members untouched 
by its withering blight. Such a combi- 
nation is more than a contract, said the 
court, it is an offence. 

Same subject. — Salt combina- 
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tion. — And in a case involving a 
salt combination of the same char- 
acter, the court said : " The clear 
tendency of such an agreement, is to 
establish a monopoly and to destroy 
competition in trarde, and for that 
reason, on grounds of public policy, 
courts will not aid in its enforcement. 
It is no answer to say that competition 
in the salt trade was not in fact de- 
stroyed, or that the price of the com- 
modity was not unreasonably advanced. 
Courts will not stop to inquire as to the 
degree of injury inflicted upon the 
public ; it is enough to know that the 
inevitable tendency of such contracts is 
injurious to the public:" The Central 
Ohio Salt Co. v. Guthrie, 35 Ohio St. 
666 (1880). 

Combinations to withhold sta- 
ples from market. — All combina- 
tions which have for their object the 
withholding of staples which have be- 
come prime necessities of the people are 
void. So, where two coal companies 
agreed that one should take all the coal 
of the other, not exceeding a maximum 
number of tons, the latter to sell to no 
other party any coal to come north of the 
state line during the season of canal navi- 
gation, the plain object of the compact 
being to keep all the coal mined by the 
one out of the market, except the limited 
supply, and thus to artificially enhance 
the price of that necessary commodity, 
it was denounced by the New York 
Court of Appeals as a combination to 
effect a purpose inimical to the interests 
of the public : Arnot v. The Pittston and 
Elmira Coal Co., 68 N. Y. 558 (1877) ; 
s. c. 2 Hun 591 ; 5 S. C. 143; citing 
Morris Run Cool Co. v. Barclay Coal 
Co., 68 Penn. St. 173 (1873). 

Prices enhanced by such combi- 
nations not true value. — When- 
ever it so happens that delivery is not 
made of goods according to contract, at 
a time when the price of such goods is 
inflated by combinations of the char- 



acter of those which have been con- 
sidered, the price thus enhanced is not 
the true measure of damages. That is, 
the fair, natural price of the goods : 
Kountz v. Kirkpatrick, 72 Penn. St. 
376 (1872) ; Kountz v. Citizens' Oil 
Refinery, Id. 392. (Sharswood and 
Williams, JJ., dissenting). 

Combinations to control prices 
when valid. — Much as the courts are 
opposed to combinations to control prices, 
it is likewise true that a combination 
among men engaged in business which 
has become ruinous to raise prices to a 
reasonable point, especially when its 
operation is limited in every essential 
particular, is valid. So, where the com- 
petition among all the quarrymen in a 
certain district in St. Louis had become 
so sharp that the business had become 
ruinous, and to put an end to this, 
twenty-four of them formed a combina- 
tion or pool for the purpose of devel- 
oping the business into a profitable one, 
and to raise the prices to a fair point, 
no one to sell any rubble building stone ; 
the produce of any quarry in the district 
for less than a fixed price, the pool was 
sustained. The object of the combina- 
tion was to prevent the parties from 
being driven out of the business, and in 
no wise tended to monopoly, and it did 
not appear to be detrimental to the pub- 
lic interest. It did not " deprive men of 
employment, unduly raise prices, cause 
a monopoly, or put an end to competi- 
tion." It tended to no .contravention 
of any established interest of society or 
right of the public, consequently there 
was no sound reason why it should be 
declared void : Skrainka v. Scharring- 
hausen, 8 Mo. App. 522 (1880). 

Regulation op prices. — It is clear 
that a partnership may fix in its forma- 
tion the minimum price for that which is 
its object to sell or furnish to the public, 
provided there be no intention to control 
prices or create a monopoly. So, where 
several parties during the late war 
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formed a partnership for the purpose 
of raising recruits to sell to the govern- 
ment, a stipulation that no recruit 
should be offered for less than a certain 
sum, did not make the partnership ille- 
gal : Marsh v. Russell, 66 N. Y. 288 
(1876) ; reversing s. c. 2 Lans. 340. 

Combinations among those en- 
gaged in public business. — A com- 
mon carrier, as every one knows, cannot 
like a merchant or mechanic consult his 
pleasure or caprice as to the conduct of 
his business. The law makes it his 
duty, when he can conveniently do so, 
to receive and carry goods for any per- 
son whomsoever, for a reasonable rate. 
The public does not forbid carriers from 
guarding themselves against undue com- 
petition, reducing freights below the 
standard of fair compensation, but the 
law will tolerate no combination among 
common carriers or persons engaged in 
any public business, made such by 
statute or such by common law, for the 
purpose of fixing rates without reference 
to their reasonableness. And where 
several carriers combined as an asso- 
ciation, the object of which was to 
reduce competition and provide an uni- 
form charge for carriage, and provided 
a fine for carrying freight for less than 
the fixed rate, the association was non- 
suited in its action to recover the fine 
from a rebellious member : Sat/res v. 
Louisville Benevolent Assocation, 1 Du- 
vall (Ky.) 143 (1863). So, where the 
proprietors of five lines of boats engaged 
in the transportation of persons and 
freight, combine and stipulate that they 
shall all charge certain prices, the net 
earnings of all to be divided according 
to certain fixed proportions, the agree- 
ment was held void : Hooker v. Vande- 
vater, 4 "Wend. 349 (1847) ; Stanton v. 
Allen, 4 Denio (N. Y.) 435 (1848). 

Railway pools. — One would natur- 
ally suppose from what has already 
been said with regard to common car- 
riers that a railway pool is unquestion- 
Vol. XXXII.— 84 



ably void. They, above all, are types 
of public business concerns. They en- 
joy the power of eminent domain, but 
reciprocate with the surrender of power 
to the public to control them as public 
servants. Yet it is contended that rail- 
ways should be allowed to enter into 
pools because they occupy a different 
position from that held by others en- 
gaged in public business. They sink 
their capital into railroads by which 
they must stand, in the event of success 
or failure, while other carriers can the 
moment business becomes unprofitable 
transfer their resources to other scenes 
of action or make sale of their property. 
It is further claimed that competition 
necessarily affects them in a way dif- 
ferent to that in which it affects others ; 
so different that it may be destructive to 
them, where to others it would only be 
stimulating and wholesome ; that it 
becomes a necessity ; sometimes that 
the competition which is becoming 
destructive, should be restricted within 
limits which admit of reasonable and 
reliable prosperity, and that some 
common arrangement between the 
roads seems to be the only means yet 
found by which this can be accomplished, 
and that having grown out of the neces- 
sities of the case, it is unjust to no one ; 
that free competition is often prejudicial 
to public convenience ; and that when 
the competition between two rivals 
becomes ruinous, one must give way, 
and the rates for service to the public go 
up to the injury of the public, which 
might have been prevented by per- 
mitting arrangements to be made for 
fair rates. 

Same subject — View or the 
courts. — The courts in this country 
have never, so far as we have been able 
to discover, decided the legality or ille- 
gality of these railway pools, though a 
dictum may be found here and there in- 
dicating that a denunciation of them 
may be expected when the question is 
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fairly raised. See Denver §• 0. R. R. 
Co. v. Atchison, T. Sf S. Fe Ry. Co., 
15 Fed. Rep. 650 (1882). They have 
been sustained in England, however : 
The Shrewsbury $• Birmingham R. W. 
Co. v. The London and North- Western 
R. Co., 3 M. & G. 70 (1850) ; s. c. 2 
L. J. Q. B. 89 (1851); 17 A. & E. 
(N. S.) Q. B. 652 ; s. c. 4 De O. M. 
& G. 115 (1853); 6 H. of L. Cas. 651 
(1857); s. c. 16Beav. 441, 450 (1853); 
Hare v. L. $■ N. W. R. Co., 2 J. & H. 
80, 7 Jur. N. S. 1145 (1861); 30 L. 
J. Ch. 87 ; when made to prevent 
ruinous competition. Vice-Chancellor 
W. Page Wood, remarking in one 
case : Hare v. R. W. Co. , just cited, 
that it was "a mistaken notion that 
the public is benefitted by pitting two 
railroad companies against each other, 
until one is ruined, the result being at 
last to raise the fares, to the highest 
possible standard." To this it may be 
replied that the legislature may prevent 
the consequence mentioned, by prescrib- 
ing a maximum schedule of fares. The 
legislature may do that, it is true ; but 
it cannot compel a corporation to oper- 
ate, when to operate it requires the 
power to do the very thing, which Vice- 
Chancellor Wood claimed that they 
would be forced to do. 

Same subject — the correct 
view. — If the principle which gov- 
erned the courts of New York and Ken- 
tucky in the cases before referred to, is 
to be applied to railway pools, it is cer- 
tain that they will never receive any ju- 
dicial sanction in this country. But in 
the New York cases, the plain object, 
as seen by the court, was to create a 
monopoly to the demands of which the 
public must give obedience, and the 
court in the Kentucky case expressly 
admitted that if the object of the parties 
to the combination had been to equalize 
rates, upon a reasonable basis, they would 
have upheld the combination, as com- 
mendable. These cases, as far as the 
courts in them were obliged to go, are 



undoubtedly correct expositions of the 
law ; but they do not condemn railway 
pools with legitimate objects. 

Insurance pools. — It is certain that 
those engaged in insurance business are 
not in a business which can be called 
public, for individually each insurance 
company can fix its own rates, which a 
carrier cannot do, and it may insure 
where and for whom it will, which a 
common carrier has no power to do. 
We know of no rule of law which would 
forbid it to discriminate, ad libitum. It 
can hardly be called a prime necessity ; 
yet it has become a public convenience, 
or perhaps, more properly speaking, a 
convenient necessity. No agent for the 
care of property would be doing his duty 
did he neglect to insure his charge in 
some reliable company. No man is 
regarded a safe business man who re- 
fuses to deal with the underwriters. It 
has, therefore, become a business neces- 
sity ; commerce demands it ; and the 
danger to commerce from a combina- 
tion of underwriters is identical with 
that which might arise from a combi- 
nation among coal owners. This is 
the view taken of insurance pools by the 
Superior Court of Indiana in a recent 
case wherein an insurance agent was 
sued for the penalty prescribed by the 
pool to which he belonged for violation 
of the schedule of rates. " A contract 
that destroys rivalry in business and 
stifles competition in fixing rates of in- 
surance," says the court, " is as preju- 
dicial to the public interest as if it were 
a combination of merchants and trades- 
men to maintain an unalterable standard 
for the price of cloth or calico or butter. 
To condemn a combination formed to 
prevent competition for the furnishing 
of the materials used in the construction 
of a house or in the work of its erection, 
and yet uphold a contract that will pre- 
vent competition in insuring it, is to lose 
sight of substance and pursue a shadow. 
The law by reason of its adaptability, is 
able to meet the varying phases of all 
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business transactions. That the ten- 
dency of this contract is to destroy 
rivalry in the business, and to prevent 
that active competition which would 
otherwise exist, is too plain for serious 
controversy." Metzger v. Cleveland and 
Adams, Sup. Ct. Indiana ; 3 Ind. Law. 
Mag. 42 (1883). 

Combinations to obtain control 
of corporations. — One holding stock 
in a corporation has certainly an interest 
in its affairs. He has his views regard- 
ing the proper management of affairs, 
and he may in the best of faith believe, 
the interests of the corporation to be 
mismanaged. He may believe that its 
directors do not turn their attention in 
legitimate directions, where the corpor- 
ate exchequer may receive a percepti- 
ble accretion. Other stockholders are 
of the same opinion. They do not, as 
it so happens, have a majority of the 
stock, and they form a combination to 
use their combined capital in the stock 
market to purchase sufficient stock to 
enable them to obtain control of the cor- 
poration to carry out their views. Such 
a combination will be sustained by law, 
even though the prominent actor therein 
is interested largely in a rival company, 
when there appears to be no intention 
to prevent competition between them. 
Havemeyer v. Havemeyer, 48 N. Y. Sup. 
Ct. (11 Jones & S.) 506 (1878). 

Combinations to control stock. 
— We have already seen that " corners" 
find no favor in the courts. The idea 
of controlling an important interest by 
margins is revolting to them. But sup- 
pose that one desires to purchase stock 
and several combine to purchase all of 
that stock that there is in the market, so 
that they may make a good joint sale 
thereof to the desirous purchaser, is such 
a combination illegal ? It has been sus- 
tained by the Court of Common Pleas 
of New York, and one of the parties 
violating the agreement between the 
parties to hold his stock was held bound 



to pay the damages accruing from his 
breach. Havemeyer v. Havemeyer, 11 
Jones &Sp., 48 N. Y. Sup. Ct. 506, 
516 (1878). 

Combinations for the suppres- 
sion of rivalry and secueement of 
monopoly. — Two railway corporations 
for the purpose of securing a monopoly 
of the business in the southwest, formed 
a combination to crush all rivals by an 
agreement "not to contract with or take 
any business from or give business to any 
railroad which might be constructed in 
Colorado or New Mexico." It was 
denounced as void, the court saying, 
' ' that is to say, these powerful corpora- 
tions having secured a monopoly of the 
carrying business in two states, will hold 
it indefinitely and refuse to recognize 
any rival that may enter the field. 
Argument is not necessary to show that 
a compact of this kind is against public 
policy and void :" Denver Sr N. 0. 
Railraad Co. v. Atchison, Topeka $• Santa 
Fe Railroad Co., 15 Fed. Rep. 150 
(1883). 

Combinations in private busi- 
ness. — A combination to raise rates for 
private service, within reasonable limits, 
or to prevent competition, is valid. 
While it may be doubtful whether the 
case is actually decided, when taken in 
connection with Munn v. Illinois, 4 Otto 
125, the Texas case illustrates the 
principle. Several warehousemen of 
cotton combined in the city of Gal- 
veston, and fixed rates of storage, they 
having virtual control of the business. 
The court declared it to be a private 
business, and that what they could do 
individually in a city they might accom- 
plish in the form of an association : 
Ladd v. The Southern Cotton Press and 
Manufacturing Co., 53 Texas 172 
(1880) ; Selligson v. Taylor Compress 
Co., 56 Id. 219 (1882). So, where 
several stevedores in a certain port divi- 
ded the firms of the place among them, 
they agreeing not to interfere with those 
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assigned to any member of the com- 
bination, and if any business should 
be transacted for them by any of the 
others, the money earned should belong 
to him to whom such firm was assigned, 
the combination was sustained ; Col/ins 
v. Locke, L. R., 4 App. Cas. 674 
(1879) ; 8. C. 48 L. J., P. C. 68 ; 41 
L. T., N. S. 292 ; 28 W. R. 189. 

Same subject. — Void when. — But 
where they went beyond this provision, 
and stipulated that should any of those 
firms be dissolved or make sale of their 
business, and its successor should refuse 
to give his work to him who had the 
share of his predecessor, all should 
decline to have any connection with 
him, it was denounced as a restriction 
upon the others, without any corres- 
ponding benefit to him or others, and as 
obviously detrimental to the public in 
depri ving the merchants of the power of 
employing any of the parties, however 
well founded their objections to the 
employment of the protesting member 
might be : Collins v. Locke, just cited. 

Combinations among workmen. — 
Political economists have quarrelled with 
each other over the beneficent effects of 
strikes and trades unions, and judges 
have shared in their differences. The 
Supreme Court of New York, some 
half a century ago, conceived them to be 
dangerous to trade, and went as far as 
to say that a combination among work- 
ingmen, not. to labor for less than cer- 
tain wages, was an offence against the 
people and punishable as such : People 
v. Fisher, 14 Wend. 9 ; People v. Tre- 
quier, 1 Wheeler's Cr. Cas. 142 (1823). 
There are some expressions in some old 
cases, which lend support to the theory 
that such combinations or trades-unions 
are hostile to the public interest, and 
should be denounced by the courts : King 
v. Eccles, 3 Doug. 337 (1783). See 
Rex v. Turner, 3 East. 228, 231 (1816); 
King v. Journeymen Tailors of Cam- 
bridge, 8 Mod. 10 (1721) : and some 



later dicta of judges of ability tend in 
the same direction : Rex v. Mawbey, 
6 T. R. (D. & E.) 619 (1796) ; but 
the sober judgment of the courts has 
finally made it certain that artisans and 
workingmen may continue, at their 
pleasure, to increase their wages : Bos- 
ton Glass Co. v. Binney, 4 Pick. 425 ; 
Commonwealth v. Hunt, 4 Met. Ill, 
135 (1842) ; The Masters' Stevedores' 
Association v. Walsh, 2 Daly (N. Y.) 
1 (1867) ; Reg. v. Shepherd, 11 Cox. 
C. C. 325 (1869) ; 34 & 35 Vict. C. 
31 ; or to improve the condition of their 
branch of industry : Snow v. Wheeler, 
113 Mass. 179 (1873). See Walker v. 
Cronin, 107 Mass. 555 ; Carew v. 
Rutherford, 106 Mass. 1 ; Sheridan's 
Case (1868) ; cited in Wright on Con- 
spiracy, 50 ; Reg. v. Shepherd, 1 1 Cox 
C. C. 325 (1869); so long as they do 
not interfere with the freedom of action 
of others : Rex v. Bykerdike, 1 M. & 
Rob. 179; or encourage strikes: 
Hornby v. Close, L. R., 2 Q. B. 152; Far- 
ren v. Close, L. R., 4 Q. B. 602 (1869); 
or seek to intimidate : R. v. Rowlands, 
17 Q. B. N. S. 671 ; s. c. 5 Cox C. 
C. 436 ; Reg. v. Duffield, 5 Cox C. C. 
404; Reg. v. Hewitt, Id. 162; Reg. v. 
Hibbert, 13 Id. 82 ; Reg. v. Bunn, 12 
Id. 216 (1872); or impoverish others to 
gain their ends : People v. Fisher, 14 
Wend. 9 ; State v. Donaldson, 32 N. J. 
L. (3 Vt.) 151 (1661); People v. Mel- 
lon, 1 Yates Sel. Cas. 112; Rex v. 
Bykerdike, 1 M. & Rob. 179 ; Rex v. 
Ferguson, 2 Stark. 431 (1819). 

Combinations among manufac- 
turers. — A combination among manu- 
facturers to compel submission on the 
part of their operatives to their ideas of 
wages, would have no permanent injury 
as there are always those who are pre- 
pared to take advantage of the unpop- 
ularity of manufacturers and opportuni- 
ties to make money, with poorly paid 
labor. But yet they work temporary 
mischief to the public, and public policy 
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permits none. Such combination are 
therefore void, when their object is to 
reduce wages below a reasonable stand- 
ard, but if their only object be to re- 
establish the old wages from which they 
had been forced to depart by a combina- 
tion of their operatives, it is doubtful if 
the combination be illegal. Common- 
wealth v. Carlisle, Brightly (Pa.) 36 
(1821) s. c. vol. 1 Hall's Journal of 
Jurisprudence 225. 

Combinations restricting free- 
dom OP MINORITY AT WILL OP MAJOR- 
ITY. — The disputes between capital and 
labor, which have been the curse of 
England, are familiar to everyone. Dur- 
ing one of these all the master manufac- 
turers in two large towns combined, 
making a compact by which all the 
parties were bound to carry on the bus- 
iness as the majority would decide, even 
to the shutting up of factories and dis- 
missal of operatives. This of course 
was intended to make the operatives 
dread the consequences of such possible 
combination. It took away the freedom 
of action of the individual to carry on 
the trade and to open and close his 
works according to his own and the 
public interest. It seems obviously 
mischievous that he should give up tins 
right of judging for himself and place 
himself and the trade under the dicta- 
tion either of a majority or of a com- 
mittee of delegates, which seems the same 
principle. A manufacturer may work 
his men or not as he may deem best, but 
as soon as he binds himself by penalties 
to give up his right of retiring from such 
combination, that freedom of trade which 
it is the policy of the law to protect, 
seems directly interfered with. If such 
a compact were legal, agreements by 
workingmen on strike to continue in the 
strike would be enforceable. Such were 
the reasous which impelled the court, 
against the protest of Erle, J., to de- 
nounce the combination as void. Hilton 
v. Eclcersly, 6 El. & Bl. 48 (1855). 



Partnerships in public business 
talid. — Associations are so common an 
element in all the affairs of life that it 
would be assuming too much to assert 
that they impair competition, destroy 
emulation, and diminish exertion. There 
is scarcely an occupation in life, scarcely 
a branch of trade from the very largest 
to the smallest, that does not feel the 
exciting and invigorating influence of 
this wonderful instrumentality. " It 
made and conducts our government ; 
constructs our railroads ; our steam 
vessels ; our magnificent ships ; our 
temples of worship ; structures for pub- 
lic and private use ; our manufactories ; 
creates our institutions for learning ; 
builds up our cities and towns. Its very 
office is to do what individual exertion 
may not accomplish and in a degree, 
distinguishes civilized from savage life." 
Therefore, when the pilots in a harbor 
combined and formed a partnership or 
association for the division of profits and 
sharing of losses, it was held that there 
was nothing in the case which demanded 
that ' ' this important agency should he 
denied to this meritorious class of our citi- 
zens." They were said to be " in gene- 
ral, men of small means, to whom an 
association may not only be desirable, 
but necessary and indispensable : ' ' Jones 
v. Fell, 5Ela. 510 (1854). 

Partnerships for sale op war 
recruits. — -There is nothing in a part- 
nership for the sale of war recruits to 
the government which is against public 
policy when there is no duty on the part 
of the partners to procure them for the 
government. Such a business is as le- 
gitimate as any other : Marsh v. Russell, 
66 N. Y. 288 (1876) ; overruling s. c. 
2 Lans. N. Y. 340 ; compare Sheely v. 
Phillips, 54 111. 309 (1870). 

Combinations to deny advan- 
tages to the public — Sometimes it 
happens that the keepers of rival places 
of public amusements, in their efforts to 
make the selection of the places of one 
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more desirable than that of the other, 
offer inducement to parties to come to it. 
They come to the conclusion that such 
conduct is unfair, and preferring to 
rely upon the merits of their places, 
make a contract to he no longer parties 
to such a system of unfair competition. 
Such a combination is valid : Koehler v. 
Feuerbacher, 2 Mo. App. 11 (1876). 
And it would seem that if the merchants 
in a town should make a compact to 
employ no drummers for trade, or if 
hotel keepers should agree not to employ 
runners, the courts would sustain the 
compact : Per Bakewell, J., Ibid. 

Combinations to sect/be legiti- 
mate ADVANTAGES BUT NOT ALLOWED 

by law. — It is well known that only 
the artizan had a lien upon the subject 
upon which he bestowed his labor, as 
security for the payment of the value of 
his services. Suppose those engaged in 
a business allowed no such lien, as cer- 



tain bleachers and dyers once did, com- 
bine and agree to take no work unless 
allowed a lien upon the goods, would 
such a compact be valid 1 Lord Ken- 
yon could see nothing in such a combi- 
nation which was repugnant to his 
notions of honesty or public policy. It 
was merely an agreement by those who 
had the option either to work for this or 
that person, as they chose that they 
wonld not receive the goods of any 
person who would not consent that they 
should be retained for a general balance 
that might happen to be due to them. 
The case of innkeepers he declared to 
be entirely distinct, because these are 
bound to receive guests and to protect 
their property. The compact, " so far 
from being illegal,' ' was " founded on 
justice :" Kirbnan v. Shallcross, 6 T. 
R. (D. &E.) 14 (1794). 

Elisha Geeenhood. 
St. Louis. 
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Plaintiff was injured by the frightening of her horse by two boys, who shouted 
and fired pistols as she passed their father's premises. In an action against the 
father, held, that it was proper to show that such acts had been previously per- 
formed by the boys, sometimes in their father's presence. 

To make the father responsible it is necessary to connect him with the acts of the 
sons, and show that he permitted that to be done upon his premises which was 
likely to result in damage to passers by. But it is not necessary that he should 
have directed his sons to do the wrongful act by express words of command. 

Where a husband is a party with his wife in an action for damages for injury by 
third parties to her, he is a competent witness for the plaintiffs, so long as he remains 
a party to the record. 

Appeal from the Circuit Court, Kewaunee county. 

R. L. Wing and W. H. Timlin, for appellant. 

Nash £ Nash, for respondents. 

Taylor, J. — The plaintiffs in this action are husband and wife, 



